United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 












foSSf. 



i»:^0 

dQ •j’j'l 
\ fp • » Jl • 1 









* fTTTTin- v?Trri .rrorrmi 


h Akdtal 
■ty In tha 


MOMJT 


lading ona •trot, our in, 
id ayldanoa of two prior 
i oradibUlty of tha 


JMt .Ooori’- or#pnnlB rovorood 
■hO'trial thalcovorniiinnt intro 
on atltnpt to root doubt upon 


ft b«d ohaok in 1939 


oyor). Ono, a oourlotlo. 
trlotof Columbia.' bo wa, 


Count of Appftftl* bold bn ftbould 
ounatunoea aurroundliig both oonr 


tkiaruliag tha govarnaant appaaio 

• • ■« a- , 


J>4v 0bto:{i9W> >. «*t* Wo par# 
ulthax. olvil or orlninal proooo 


b# lnoou&ettnt to 
y ronoon of hla 

it ■; ft_.. * ^i_l^ft ft 


taatlfy 


' e&ron In bviAtnaa 


to tu« rulina balow 


1. Tha walffht Of authority la o 
roua oaaaa on both aldaa oitad. 

:-v. ■ :■* • . ur.i-L t. >.4» I ‘teZ'Jt ■ 


dOOidbd 


taurVo* 


jut 

• witor haal 

In tha aaaa 

vaf w;v.'l 


on baa baaa r 

M ft S ' v X V’ ■ • . V ‘ • ' V ■- r 9 

ft ftllCb K 

*la 




• - ■ . -. /. 

'■ •; /•■••' -v rr-;;:. ; . 



, i ’ r» 




1 1 1 

? ] 

\ * J rjo 

. • yi 


t 




P Vm 


r<» i , 3 m 

T*^ryy«p 


i >u[ , 


? jEjry^i ft? jfiT*\«• \ 

\ 1/ViJ 

1 . pJn * ^ ) 

mq 

1Ac* t%U 

Ml |T 

w oil 

• A Y». M 

r'vTi 



j«TTr 

1 «\ f itt f \r T T*) n 

l.^v j3r 

Vi '7 * > * J 

BT TH 

•I tW 

Til PLi'f -i j f Cj 

FA 1 <’ Til 

*4 V] .a *& 


j *T» H ? j 

js®» \ 

T) | *T 1 i > T lE v 3 




« 'r ji 












i»T«il f y<MTtF i 

' r* i & 

}»t \ mp> n 

r> r 

7 ^ Vm F 

iy 1 

11 HTTn jl| jK *VT 


p v • / < i T1 



,) -j 1 i i • i * FiAr 


S dM * #^T 



V ■» 


Sv v :IJ 

■ ,T u i j i 5 

n»w 

■ Til Vi 

TjBe 

IA 1 ? I 1 

m. ftlSfvTT 



Tfao 


J M W ^ 

- t \ INhU 








jt *fy «na 




| 1 . V M 

H9t 1 1 1 

.' T W ITmT] 

If V ci*T<\ 

B ; jK^T 


1 f_vr" 

y»r 














no. MM,‘United Btaten ▼. Boyer 


Utlvn tula any bo laid down for all the eourta In thla 


from Alfred V. 
1944, stating 


In the 


« ur. fohn L. Borer doted oat* 2 
want of hie fee in the lower eoui 
further rapreaant Mr. Boyer.,,; 


Goshorn 


of ntntes 1* opposed to the ruling 
i» $1117) no,'very lnportant 
ie lower eourti (1) the only federn 


authorities eui 


siPbW’SbSM 

of ene’sdisoredlt on the stand 
«0 allow a witness to mke aueh 


to aske w 


la thla Court. 
Dlstrlet, court-/ ' 

as of the deolsloa ‘ 
rigid rule In the 
,on la hot controlling 
pareunolve. 


has never before been dee 


fi«t : Court., .on 
tai started to 
vlotlon and the , 
abjeetlon. At 
*} to show Shiflett 


.attornafj 


mm 


offer o. 


A to hie 


*Wi 

tfS^r 


metre 


In this oourt, Be 
d has; not boeirJi 


ease; hen been does 
: hut’tthe eoapleto ; 
red by.the ruiln, 
e question and o; 


on the appeal. In 


liana Would he rule 


by tho 00 


t prootdi 


of appeal 


***** 






TABLE OF CONTENTS . 

SUBJECT MATTER INDEX 

Page 

Jurisdictional statement---.. 1 

Statement of the case... 2 

Statute involved_____2 

Summary of argument..... 3 

Argument___ 3 

Conclusion....- —. 7 

Appendix.. 9 

TABLE OF CASES CITED 

Bostic v. United Stales, 68 App. D. C. 167, 94 F. 2d 636. 6 

Boyer v. United States (Mun. App. D. C.), 40 A. 2d 247. 2 

Chap-pel v. State (Tex. Crim. App.), 126 S. W. 2d 984.— 6 

DonneUy v. Donnelly, 143 A. 648, 156 Md. 81___ 6 

Goddard v. United States, 5 Cir., 131 F. 2d 221. 7 

Hodge v. Huff, 78 U. S. App. D. C. 329, 140 F. (2d) 686. • 7 

Hopper v. State , 151 Ark. 299, 236 S.W. 595. 6 

Kendrick v. Cunningham, 9 Ala. App. 398, 63 So. 797.__ 6 

Lamoureux v. New York, N. H. <fc H. R. Co., 169 Mass. 338, 47 N. E. 

1009. 5 

Lawrence v. United States, 8 Cir., 18 F. 2d 407_ 6 

Murray v. United States, 53 App. D. C. 119, 288 F. 1008_ 6 

People v. Tait, 234 App. Div. 433, 255 N. Y. S. 455, aff’d (without opin¬ 
ion) , 182 N. E. 197, 259 N.Y. 599. 6 

Simon v. United States, 4 Cir., 123 F. 2d 80. 4 

Smith v. Commonwealth, 161 Va. 1112, 172 S. E. 286_ 6 

Smith v. State, 102 Miss. 330, 59 So. 96..'.. 6 

State v. Evans, 145 Wash. 4, 258 P. 845. 6 

State v. Jones, 249 Mo. 80, 155 S. W. 33__. 6 

State v. Keillor, 50 N. D. 728, 197 N. W. 859. 6 

State v. Leo, 80 N. J. L. 21, 77 A. 523. 6 

Slate v. Madison, 23 S. D. 584, 122 N. W. 647. 6 

Territory v. Garcia, 15 N. Mex. 538, 110 P. 838_ 6 

United States v. Montgomery, 3 Cir., 126 F. 2d 151.._ 6 

United States v. Sims, C.C. N. D. Ala. S. D., 161 F. 1008_ 7 

Wagman v. United States, 6 Cir., 269 F. 568... 6 

Ex parte Wilson, 114 U. S. 417._ 7 

STATUTES CITED 

D. C. Code (1940): 

Sec. 11-602. J ... 1 

Sec. 11-755 (Supp. Ill).* 1 

Sec. 11-772 (Supp. Ill). 1 

Sec. 11-773 (Supp. Ill). 2 

Sec. 14-305. 2 


635955—41 


1 


(I) 






































II 


MISCELLANEOUS CITATIONS 

Page 

III Wigmore on Evidence (3d ed., 1940): 

Sec. 980 (a). 4 

Sec. 980 (2) (c). 4 

Sec. 981. 4 





. • /, , « 

fHntteb States Court of appeals 

DISTRICT OF COLUMBIA 

No. 8888 


United States, appellant 

v. 

John Leonard Boyer, appellee 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FO,R THE 

DISTRICT OF COLUMBIA 


BRIEF A19D APPENDIX POE APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the United States from a decision of the 
Municipal Court of Appeals reversing a judgment of conviction, 
of the Municipal Court, Criminal Division. By information 
filed in the Municipal Court, Criminal Division, on March 13, 
1944 (R. 3), appellee, John Leonard Boyer, was charged with 
false pretenses by knowingly presenting a bad check for fifteen 
dollars ($15.00) to one Samuel Gershenson. After a verdict of 
guilty on March 30, 1944, appellee was sentenced to serve 120 
days imprisonment on June 21, 1944 (R. 3). An appeal was 
taken to the Municipal Court of Appeals, which reversed the 
judgment on November 22, 1944 (R. 44). The United States 
petitioned this Court for the allowance of an appeal, which peti¬ 
tion was granted by this Court on February 26, 1945. The 
Municipal Court had jurisdiction of the offense charged by vir¬ 
tue of Sec. 11-602 D. C. Code (1940), as amended by § 11-755, 
D. C. Code (1940) Supp. III. The Municipal Court of Appeals 
had jurisdiction to review and reverse the judgment by virtue 
of Sec. 11-772 D. C. Code (1940) Supp. III. This United 

(i) 
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States Court of Appeals has jurisdiction to entertain and hear 
this appeal by virtue of Sec. 11-773 D. C. Code (1940) Supp. 
III. 

STATEMENT OF THE CASE 

The Municipal Court of Appeals reversed the judgment of 
conviction in this case on the sole ground that appellee was 
stopped from explaining a prior conviction of embezzlement, 
which was shown on cross-examination of him for the purpose 
of impeachment. Boyer v. United States, 40 A (2d) 247. The 
appellee having taken the stand in his own behalf the follow¬ 
ing occurred on cross-examination: 

When cross-examined about convictions for bad check 
charges in 1938 in the District of Columbia he was 
allowed to explain that all of the charges were due to a 
mistake of his secretary, but he was not allowed to ex¬ 
plain in detail the circumstances of his conviction for 
embezzlement in Richmond, Virginia, in 1941, to which 
ruling defendant excepted (App. 15). 

This states completely the evidence and proceedings relevant 
to this appeal. The only question presented by this appeal is 
whether the trial court erred in so restricting appellee’s testi¬ 
mony. 

The attention of this Court is called to two appeals which 
will be shortly presented to this Court involving much the 
same question. The Court may find it convenient and time¬ 
saving to consider the various appeals together. The other 
cases are Connie A. Powers v. United States, No. 8896, where 
the question is whether a subsequent pardon so wipes out the 
conviction that it can no longer be used to impeach, and United 
States v. Geo. N. Mas, District Court Criminal No. 70154, 
notice of appeal filed February 14, 1945. In the latter case, 
the District Court refused to allow the defendant to explain a 
prior conviction for forgery. 

STATUTE INVOLVED 

Sec. 14-305, D. C. Code (1940): 

Conviction of crime not to disqualify witness—Con¬ 
viction of crime may be shown—How proved. 
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No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness, either upon 
the cross-examination of the witness or by evidence 
aliunde; and the party cross-examining him shall not be 
concluded by his answers as to such matters. In order 
to prove such conviction of crime it shall not be neces¬ 
sary to produce the whole record of the proceedings con¬ 
taining such conviction, but the certificate, under seal, 
of the clerk of the court wherein such proceedings were 
had, stating the fact of the conviction and for what 
cause, shall be sufficient. 

ISSUE INVOLVED 

When a prior conviction has been shown to affect the cred¬ 
ibility of a witness, may the witness be rehabilitated on redirect 
examination by testimony showing that there were circum¬ 
stances extenuating the wickedness involved in the act? 

SUMMARY or ARGUMENT 

As a general rule, specific acts of misconduct cannot be shown 
to prove the bad character of a witness and thereby affect his 
credibility. The reason for this rule is to avoid confusion of 
issues. The use of prior convictions to affect credibility is an 
exception to the rule against use of specific acts. As long as 
prior convictions are regarded as final judgments there is no 
danger of confusing the issues. To allow of a reopening of the 
prior conviction by admitting explanations and testimony in 
extenuation is to make the use of the prior conviction as objec¬ 
tionable on the ground of policy as any other specific act. Thus 
a legislative rule of evidence would be measurably impaired. 

ARGUMENT 

The credibility of witnesses is the only basis for decision in 
the average criminal trial, where there is commonly a welter of 
flatly contradictory testimony. In determining the credibility 
of a witness, the jury must make as best they can a quick judg¬ 
ment of the character of the witness, and credibility is an attri- 
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bute of character. (Wigmore calls credibility “veracity char¬ 
acter.” Ill Wig. on Evidence (3d ed., 1940) § 980 (2) (c)). 

Every witness of course must be exposed to the scrutiny of 
the jury and it is the witness’ general demeanour, looks, and 
manner of testifying from which the jury draw their chief im¬ 
pression of credibility. In the courtroom, as outside, a person 
wears his character open to view. Other than appearance and 
demeanour there are few aids to ascertain character and cred¬ 
ibility. Proof of character is almost entirely confined to repu¬ 
tation evidence. While from the viewpoint of relevancy, 
specific acts of misconduct, if established, would be excellent 
guides to character, the law generally excludes such proof for 
reasons of policy. This policy is founded on the principle that 
judicial time and energy must be conserved. The relevancy 
of specific acts is overcome by the impossibility of thoroughly 
trying the collateral issues involved in establishing a specific act 
of misconduct unrelated to the case except as a guide to cred¬ 
ibility. However, the use of prior convictions is permitted as 
an exception to the general principle against the use of specific 
acts. This is not because of any peculiar quality of the judg¬ 
ment to work an attaint, but because a judgment of conviction 
represents a judicial determination of the fact of misconduct. 
It is the fact, not the charge, of misconduct which is relevant 
to character. Ill Wigmore (3d ed., 1940) Sec. 9S0 (a). The 
collateral issues have been resolved and the decision on the 
main issue, whatever it may be, will not be delayed or confused 
by receiving conclusive evidence of the specific act of miscon¬ 
duct represented by the conviction. 

Wigmore says that the rule of policy does not apply when the 
proof is by means of cross-examination, that it applies only to 
proof of specific acts of misconduct by extrinsic evidence. 
Ill Wigmore (3d., 1940) Sec. 981. According to this view a 
defendant could be cross-examined about unrelated acts of mis¬ 
conduct in order to affect his credibility, and it seems that this 
has been allowed outside the District of Columbia. Simon v. 
United States, 4 Cir. 123 F. (2d) 80, 85 (in a prosecution for 
concealing assets and false swearing in bankruptcy, it was held 
permissible to cross-examine defendant about false sworn 
statements in an application for visa, an unrelated matter). 
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Whatever the rule elsewhere, appellant has yet to see such 
questions allowed oh cross-examination of defendants in the 
District of Columbia. 

The rule adopted by the Municipal Court of Appeals permits 
explanation by the witness of circumstances in extenuation of 
the wickedness involved in the act. The practical effect of this 
ruling is to make use of a conviction equally objectionable on 
the grounds of policy as any other specific act of misconduct. 
Collateral issues are raised by the witness; presumably the 
opposing party must be given a chance to offer, if he can on 
short notice, rebuttal evidence, either of circumstances in 
aggravation or contradictory of the explanation made by the 
witness. It was an awareness of the trail of confusion conse¬ 
quent upon allowing the conviction to be reopened which has 
caused many juridictions to shut the door on explanation of 
prior convictions. One of the best reasoned opinions was writ¬ 
ten by Holmes in the case of Lamoureux v. New York, N. H. & 
H. R. Co., 169 Mass. 338,47 N. E. 1009. The following is taken 
from the opinion in that case: 

The plaintiff, in cross-examination of one of the de¬ 
fendant's witnesses, put in a conviction of crime to dis¬ 
credit him. * * * Upon redirect examination the 
witness was asked to state the circumstances, the evi¬ 
dence being offered to show the extent of the wicked¬ 
ness involved in the case, and to show the circumstances. 
This evidence was excluded. Logically, there is no doubt 
that evidence tending to demonstrate the wickedness of 
the act, like evidence of good character, which is admis¬ 
sible, does meet, as far as it goes, the evidence afforded 
by the conviction, since that discredits by tending to 
show either general bad character or a kind more or less 
likely to be associated with untruthfulness. * * * 
Obviously, the guilt of the witness cannot be retried. 
* * * It is equally impossible to go behind the sen¬ 
tence to determine the degree of guilt. Apart from any 
technical objection, it is impractical to introduce what 
may be a long investigation of a wholly collateral mat¬ 
ter into a case to which it is foreign, and it is not to be 
expected or allowed that the party producing the record 
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should also put in testimony to meet the explanation 
ready in the mouth of the convicted person. Yet, if one 
side goes into the matter, the other must be allowed to 
also. * * * 

Other cases in accord are State v. Keillor, 50 N. D. 728, 197 
N. W. 859; State v. Madison, 23 S. D. 584,122 N. W. 647; Ken¬ 
drick v. Cunningham, 63 So. 797, 9 Ala. App. 398; Smith v. 
State, 102 Miss. 330, 59 So. 96; State v. Jones, 249 Mo. 80, 155 
S. W. 33; State v. Leo, 80 N. J. L. 21,77 At. 523; State v. Evans, 
145 Wash. 4, 258 P. 845; Territory v. Garcia, 15 N. Mex. 538, 
110 P. 83S. 

The decision of the Municipal Court of Appeals finds sup¬ 
port in several jurisdictions, as shown in the following cases: 
Wagman v. State, 6 Cir., 269 F. 568; Smith v. Commonwealth, 
161 Va. 1112,172 S. E. 286; Donnelly v. Donnelly, 143 At. 648, 
156 Md. 81; Chappel v. State, (Tex. Cr. App.) 126 S. W. (2d) 
984; Hopper v. State, 151 Ark. 299, 236 S. W. 595; People v. 
Tait, 234 App. Div. 433, 255 N. Y. S. 455 affd. without opinion 
182 N. E. 197, 259 N. Y. 599. Of these cases, the Smith and 
Wagman cases go so far as to allow the impeached witness to 
assert his innocence notwithstanding the conviction. 

The Wagman case is a federal case and shows the discretion 
permitted the trial courts in this matter beyond the District of 
Columbia. The right to use prior convictions to impeach in 
the District of Columbia is established by statute, whereas in 
federal courts elsewhere it is governed by general federal rules 
of criminal procedure. Some of the differences between the Dis¬ 
trict of Columbia and federal courts elsewhere may be noted. 

E. g., whereas in this District any crime, even a simple assault, 
may be shown to affect credibility ( Bostic v. United States, 68 
App. D. C. 167, 94 F. (2d) 636), in the federal courts at large 
the prior conviction must have been of a felony, an infamous 
crime, or a misdemeanor crimen falsi, otherwise put as a crime 
involving moral turpitude. United States v. Montgomery, 3 
Cir., 126 F. (2d) 151,155; Lawrence v. United States, 8 Cir., 18 

F. (2d) 407. So also, whereas in the District of Columbia the 
remoteness of a conviction affects its weight but not its admis¬ 
sibility, ( Murray v. United States, 53 App. D. C., 119, 288 F. 



1008) in federal courts elsewhere the court has discretion to 
exclude a prior conviction for reasons of remoteness. Goddard 
v. United States, 5 Cir., 131 F. (2d) 221. Code Sec. 14-305 
represents a judgment of the legislature that commission of any 
crime reflects on character and that character cannot be neatljr 
pigeonholed in terms of veracity character, and other sub¬ 
divisions. 

An analogy to the rule contended for by appellant may be 
seen in the use of prior convictions which formerly were offered 
to disqualify a witness. While it was the common law 
rule that the character of the crime committed and not the 
nature of the punishment was the test of a witness’ disqualifi¬ 
cation (Ex parte Wilson, 114 U. S. 417, 422), the nature of the 
crime can be determined only from the record of conviction and 
extrinsic evidence to show the actual heinousness of the offense, 
is excluded. United States v. Sims, C. C. N. D. Ala. S. D., 
161F. 1008. 

Also to be borne in mind is that “The law aim to invest 
judicial determinations with the utmost permanency consist¬ 
ent with justice. That the formal pronouncements of legal 
tribunals shall enjoy every possible degree of finality and con¬ 
clusiveness is a necessary predicate to the proper functioning 
of courts. To permit their decisions to be evaded for insuffi¬ 
cient cause would tend to disrupt the administration of justice 
and bring courts into disrepute. Sound policy demands that 
judgments shall not be treated lightly nor easily overthrown.” 
Hodge v. Huff, 78 U. S. App. D. C. 329,140 F. (2d) 686. 

CONCLUSION 

Explanations in extenuation of prior convictions ought not 
be allowed from the witness impeached. The reason for allow¬ 
ing the prior conviction is that it represents collateral issues 
judicially determined. To allow these issues to be reopened by 
the witness requires logically that the opposing side be allowed 
to produce evidence in rebuttal if possible, or as is more likely 
be forced to accept the witness’ explanation for inability to 
anticipate it. Thus, a prior conviction would be equally as 
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objectionable as any collateral fact tending to show poor cred¬ 
ibility and unnecessary confusion be introduced into trials. 
Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

John D. Lane, 

John P. Burke, 

Assistant U. S. Attorneys, 

Attorneys for Appellant. 
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The Municipal Court for the District of Columbia 


Criminal Division—No. 433-777 

United States of America, District of Columbia 

v. 

John L. Boyer 


STATEMENT OF PROCEEDINGS AND EVIDENCE 

Defendant, John L. Boyer, was arrested March 11, 1944, ar¬ 
raigned and pleaded not guilty and demanded a jury trial on 
March 13,1944, and the case was continued to March 27, 1944, 
for jury trial. On March 27 the case was further continued to 
March 29 by request of defendant. On March 29 the case was 
called for trial in the morning. Counsel for defendant re¬ 
quested a further continuance for the purpose of enabling a 
handwriting expert, C. Everett Baker, to examine the disputed 
check, which had been theretofore in the possession of the Met¬ 
ropolitan Police Department. The Court was advised that said 
expert was then examining the check in the District Attorney’s 
office, and the Court refused a further continuance, at the same 
time granting permission to defendant to submit the check to 
his expert witness while the trial was in progress and during in¬ 
termission and lunch-hour. Mr. Baker examined the check in 
the morning and during the lunch hour and for some time in 
the afternoon, and thereafter left the Courtroom and did not 
appear as a witness. 

* Samuel Gershenson testified on behalf of the prosecution that 
he operated a grocery store at 200 Sixth Street SE. On Feb¬ 
ruary 26, 1944, he went to the market in the morning and re¬ 
turned about noon at which time he received from his wife a 
check, Government Exhibit One. This check dated February 
24, 1944, was drawn to the order of “J. Boyer.” In the lower 

(ID 
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left-hand comer was written the words “Apartment rent to 
3-12-44.” The instrument was endorsed “J. Boyer” and signed 
by the purported maker “K. L. Lusby.” Boyer came in shortly 
thereafter and witness examined the check in defendant’s pres¬ 
ence and gave the defendant $12.00 in cash and $3.00 in mer¬ 
chandise. 

About March 6,1944, the check was returned to witness un¬ 
honored and accompanied by an attached bank memorandum 
showing that the check was “Returned by McLaughlin Bank¬ 
ing Corporation, Washington, D. C. * * * Cannot iden¬ 
tify account.” The attached bank memorandum was also in¬ 
troduced in evidence as part of Exhibit One. 

During the week of March 10, 1944, witness went to Boyer’s 
residence at 613 North Carolina Avenue SE., four times, the 
last time being on Thursday, March 9. On none of these oc¬ 
casions did he see Boyer but on each occasion he saw Mrs. Silby 
Johnson. On Wednesday of that week, Mrs. Johnson told him 
that Boyer would pay him the next day. On Thursday, Mrs. 
Johnson told him that Boyer was out. 

Mr. Gershenson applied for a warrant on Friday morning. 
About noon Friday the defendant phoned him, offering to make 
payment, but Mr. Gershenson informed Boyer that the matter 
was then in the hands of the District Attorney. On Saturday, 
March 11, Mr. Gershenson received a Special Delivery letter 
from Mr. Boyer containing $15.00 cash. This letter was post¬ 
marked 6 P. M. March 10 and introduced into evidence as 
Government Exhibit Two. 

Ira N. Gullickson, Chief Document Examiner, Metropolitan 
Police Department, testified that he had examined Govern¬ 
ment Exhibit One and Government Exhibit Three and that in 
his opinion Government Exhibit One had been written by the 
same person who wrote Government Exhibit Three. 

David A. Higgins, Metropolitan Police Department, testified 
that he arrested defendant on March 11, 1944, at 613 North 
Carolina Avenue SE. At that time the defendant said the 
check in question had been given to him by a woman, K. Lusby, 
in February for apartment rent; that he had rented to her at 
1614 S Street SE. Boyer said that the woman was white but he 
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was unable to state her age, description, or present where¬ 
abouts. 

Sgt. Higgins testified that he investigated the premises 1614 
S Street SE. and the two nearest houses and interviewed all 
occupants and was unable to find any person having the name 
K. Lusby. 

Witness identified two checks, Government Exhibit Three, 
as two bank checks which the defendant had admitted to him 
were in his own handwriting. These two checks, Government 
Exhibit Three were submitted by witness to Gullickson, along 
with Exhibit One for comparison. Government Exhibit Three 
having been identified was submitted to the jury at the request 
of defense counsel. Bank slips attached to each check which 
indicated that they had been dishonored were removed from 
the checks before they were introduced to the sight of the jury. 
The Prosecution rested. The defendant moved for a directed 
verdict on the following grounds: 

1. There was no evidence before the jury that the defendant 
had written the check or that he knew it was worthless (if, in- 

• deed, it was worthless). 

2. The handwriting expert had merely given an “opinion,” 
without any statement as to similar characteristics between the 
defendant’s handwriting and the handwriting on the face of 
the check. 

3. There was no evidence that the defendant had actually 
signed the check or had endorsed same, or had presented it to 
the wife of Mr. Gershenson. 

4. The bank memorandum does not dispute the genuineness 
of the signature of the person named as maker, it only stating 
that the account book would have to accompany check so they 
could identify the account. 

5. There was no evidence to show that Mr. Boyer knew the 
check was worthless at the time he is alleged to have passed 
same. 

Mrs. Silby Johnson testified on behalf of defendant that on 
one occasion in February 1944 she was present at 1614 S 
Street SE. and witnessed a transaction in the hallway on the 
first floor wherein a woman who had come to those premises to 
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rent a room from Mr. Boyer, wrote out the disputed check, 
Exhibit One signed the name “K. L. Lusby” as maker on the 
face of the check, and delivered the said check to Mr. Boyer. 
Witness testified that she was employed by Mr. Boyer to help 
him manage his properties. She stated that Mrs. Lusby was 
alone. 

Alfred F. Goshorn, counsel for defendant, testified on behalf 
of defendant that early in March 1944 some time before the 
check in question was returned from the bank unhonored, he 
went with Boyer to 1614 S Street SE. for the purpose of making 
some investigation with respect to certain civil affairs of the 
defendant which he had been retained to manage. He testified 
that he entered a bedroom on the second floor rented by K. 
Lusby; that the occupants were out; that there was a suitcase 
in the room. 

Mr. Goshorn further testified that in his office file he had a 
letter from the husband of K. Lusby addressed to the defendant 
but that by inadvertence he had not brought the letter to Court. 
The Court excluded further testimony from the witness with 
regard to the letter, which was not offered in evidence or pro- * 
duced at the trial. 

On cross-examination witness stated that he did not recall 
whether or not the name of K. Lusby was mentioned to him on 
the occasion of his going to 1614 S Street SE. early in March. 

John L. Boyer testified in his own behalf that on an evening 
in February 1944, he and Mrs. Johnson had gone to 1614 S 
Street SE., which was his property; that a Mrs. Lusby and her 
husband and baby daughter came there that evening to rent 
a room on the second floor; that he and Mrs. Johnson met Mrs. 
Lusby in the hallway on the first floor, and that Mrs. Lusby 
then wrote out the check in question in the presence of Mrs. 
Johnson, and delivered the said check to him as payment for 
rent. He said that the Lusby family moved out of his house 
shortly thereafter and before he received word from Mr. Ger- 
shenson that the check had been returned for additional in¬ 
formation about the account book; that shortly thereafter he 
wrote a letter to Mr. Lusby which had probably been forwarded 
by the Post Office Department and that he received a reply 
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from Mr. Lusby within a few days enclosing $15.00 in cash to 
make good the check. 

On cross-examination he stated that Mrs. Lusby was accom¬ 
panied by a child when she signed the check; that she signed 
the check on the hall table and that he supplied the pen and 
ink. He stated that the check was dated as of the day he had 
received it, i. e., February 24, 1944. He testified that Mrs. 
Johnson addressed the envelope in which he mailed $15.00 to 
Mr. Gershenson on March 10. He said that he had never met 
Mr. Lusby but knew that he worked at a bowling alley, the 
location of which he did not know. When cross-examined 
about convictions for bad check charges in 1938 in the District 
of Columbia he was allowed to explain that all of the charges 
were due to a mistake of his secretary, but he was not allowed 
to explain in detail the circumstances of his conviction for 
embezzlement in Richmond, Virginia, in 1941. Both sides 
having rested the defense requested the following instructions: 

The Jury are instructed that the defendant is pre¬ 
sumed to be innocent, and he is not required to prove 
himself innocent, or to put in any evidence at all upon 
the subject; that in considering the evidence the jury 
must view it in the light of the presumption that the de¬ 
fendant is innnocent; that this presumption abided with 
him throughout the trial, until the evidence adduced 
here should convince them of the defendant’s guilt be¬ 
yond a reasonable doubt to a moral certainty; and that 
it is the duty of the jury, if possible, to reconcile the 
evidence with this presumption of innocence. 

The Jury are further instructed as a matter of law 
that the burden of proof is always upon the prosecution. 
It is not sufficient to establish a probability, though a 
strong one, arising from the doctrine of chance, that the 
defendant is more likely to he guilty than the contrary , 
but the evidence must establish the fact of guilt beyond 
a reasonable doubt. If there is a reasonable doubt in 
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your minds as to the guilt of the defendant, you must 
find him “Not Guilty.” 

The Court struck out the underscored words above, “to a 
moral certainty,” and “that the defendant is more likely to be 
guilty than the contrary,” but granted the rest of the 
instruction. The defense noted an exception. 

The Court granted the following request for instruction, after 
refusing to permit the defense to amend the instruction re¬ 
quest by adding “It is so weak and decrepit as scarely to de¬ 
serve a place in our system of jurisprudence,” after the word 
“* * * unsatisfactory.” 

The jury are instructed that the testimony of the 
handwriting expert is known as opinion evidence, and 
was admitted for the purpose of aiding the Jury to make 
up their minds on matters of fact submitted to them for 
decision, but the Jury are cautioned that of all kinds of 
evidence admitted in Court, this is the most unsatis¬ 
factory. And even though the testimony of the hand¬ 
writing expert had been uncontradicted, such evidence 
has no binding force and the Jury may give it such 
. weight as they see fit or you may reject it entirely, and 
decide the case solely upon the direct evidence of per¬ 
sons who were present and saw Mrs. Lusby sign the 
check. 

An exception was noted. 

The Jury returned a verdict of “Guilty.” 

A motion for a new trial was overruled on June 21,1944, and 
the defendant was sentenced to serve 120 days in jail. 

An appeal was noted on June 24, 1944. 

The foregoing Statement of Proceedings and Evidence is 
hereby approved this 7th day of July 1944. 

Armond W. Scott, Judge, 
Municipal Court, Criminal Division. 




17 




The Municipal Court of Appeals for the District of Columbia 

No. 221 

John Leonard Boyer, appellant 
v. 

United States, appellee 

Appeal from The Municipal Court for the District of Columbia, 

Criminal Division 

(Argued October 10, 1944—Decided November 22, 1944) 

Alfred F. Goshorn for appellant. 

John D. Lane, Assistant United States Attorney, with whom 
Edward M. Curran, United States Attorney, and John P. 
Burke, Assistant United States Attorney, were on the brief, 
for appellee. 

Before Richardson, Chief Judge, and Cayton and Hood, 
Associate Judges. 

Hood, Associate Judge: This is an appeal from a convic¬ 
tion upon a charge of obtaining money and property under false 
pretenses (Code 1940,22-1301). 

Appellant was arrested March 11, 1944, and arraigned 
March 13. The case was set for trial on March 27, and on 
that day was continued at the request of appellant until March 
29. When the case was called for trial on the 29th, appellant 
requested a further continuance in order that his handwriting 
expert might examine the disputed check. At that time the 
expert was examining the check and the court refused a further 
continuance but granted permission to the expert to continue 
his examination while the trial was in progress and during the 
lunch hour. The expert examined the check in the morn¬ 
ing, during the lunch hour, and for some time in the after¬ 
noon, but was never called as a witness for appellant. Appel¬ 
lant assigns as error the court’s refusal to grant the requested 
continuance and says that he was forced to go to trial without 
the benefit of the testimony of his handwriting expert. 

We have held, in accordance with the general rule, that post¬ 
ponement or continuance of a trial is within the discretion of 
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the trial court, and its action will not be disturbed on appeal 
except for an abuse of discretion. Taylor v. Yellow Cab Co., 
Mun. App. D. C., 31 A. 2d 683, 71 W. L. R. 380. No explana¬ 
tion is here offered why permission for examination of the 
check by the expert was not requested at an earlier date or why 
request for the continuance was delayed until the case was 
called for trial. Furthermore, the record does not show that 
the expert’s failure to testify was due to a lack of time for ex¬ 
amining the check. As far as the record discloses, the expert 
may have completed his examination prior to the close of the 
trial and his failure to testify may have been due to other 
causes. We cannot hold there was an abuse of discretion on 
the part of the trial court. Cf. Tomlinson v. United States, 68 
App. D. C. 106,93 F. 2d 652. 

Appellant asserts that the trial court was in error in refusing 
to grant his motion for a directed verdict at the close of the 
Government’s case. Any error in that respect, however, was 
waived when appellant proceeded to offer evidence in his behalf. 
Rogers v. District of Columbia, Mun. App. D. C., 31 A. 2d 649, 
71 W. L. R. 655. Appellant argues that this rule ought not to 
be applied in criminal cases, but it is too well established in 
this jurisdiction to be questioned by us. Smith v. United States, 
61 App. D. C. 344, 62 F. 2d 344; Murray v. United States, 53 
App. D. C. 119, 288 F. 1008, cer. den. 262 U. S. 757. 

On cross-examination of appellant the Government brought 
out that he had been previously convicted of embezzlement in 
the State of Virginia. Appellant sought to explain the cir¬ 
cumstances of his conviction but was not allowed to do so. 
This is assigned as error. The evidence of the prior conviction 
was offered under Section 14-305 of the Code which provides, 
in part, that “No person shall be incompetent to testify, in 
either civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given in evi¬ 
dence to affect his credit as a witness.” The effect of this sec¬ 
tion is that “any person who has been convicted of a crime, 
i. e., a felony or misdemeanor, may have that fact given in 
evidence against him to affect his credit as a witness.” Bostic 
v. United States, 68 App. D. C. 167, 94 F. 2d 636 cer. den. 303 
U. S. 635. But, “a witness may not be asked if he has been 
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indicted for a crime, or even if he has been tried and convicted, 
if the conviction was later set aside and a new trial granted.” 
Thomas v. limited States, 74 App. IX C. 167, 121 F. 2d 905. 
Though the admissibility of the conviction, and the purpose 
for which it is received, are clearly established, we have found 
no decision in this jurisdiction establishing or denying the right 
of the witness to explain the circumstances of his prior con¬ 
viction. In other jurisdictions the courts are not in accord. 

A few cases indicate that a witness may even deny his guilt 
of the former charge. 1 However, the great majority of cases 
hold that the prior conviction is conclusive of the witness’s 
guilt and may not be rebutted by any attempted proof of in¬ 
nocence. These cases, however, are in wide disagreement as to 
whether the witness shall be allowed “to explain* the circum¬ 
stances of the offense, as extenuating the act and diminishing 
its significance.” Wigmore on Evidence, 3d Ed., sec. 1117 (3). 
On the one side many cases hold that no explanation of a con¬ 
viction can be given, because it would lead to investigation of 
a matter wholly collateral to the issue to be tried. The posi¬ 
tion of these authorities is well stated in Lamourevx v. New 
York , N. H. & H. R. Co., 169 Mass. 338, 47 N. E. 1009, where 
the court, speaking through Holmes, J., said: 

The plaintiff, in cross-examination of one of the 
defendant’s witnesses, put in a conviction of crime to 
. discredit him. Pub. St. c. 169, sec. 19. Upon redirect 
examination the witness was asked to state the circum¬ 
stances, the evidence being offered to riiow the extent 
of the wickedness involved in the act, and to show the 
circumstances. This evidence was excluded. Logically, 
there is no doubt that evidence tending to diminish the 
wickedness of the act, like evidence of good character, 
which is admissible, does meet, as far as it goes, the evi¬ 
dence afforded by the conviction, since that discredits 
only by tending to show either general bad character, or 
bad character of a kind more or less likely to be associated 

1 Waffman v. United States, 6 Cir., 269 F. 568, cer. den. 255 U. S. 572; Sims v. 
Sims, 75 N. Y. 466, but cf. People v. Michaels, 168 App. DIv. 25S, 153 N. Y. S. 
796, and People v. Tait, 234 App. Piv. 433, 255 N. Y. S. 455; Reed v. State, 
66 Neb 184,92 N. W. 321. 
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with untruthfulness. (Citation.) Nevertheless, the 
conviction must be left unexplained. Obviously, the 
guilt of the witness cannot be retired. (Citations.) It 
is equally impossible to go behind the sentence to deter¬ 
mine the degree of guilt. Apart from any technical ob¬ 
jection, it is impracticable to introduce what may be a 
long investigation of a wholly collateral matter into a 
case to which it is foreign, and it is not to be expected or 
allowed that the party producing the record should also 
put in testimony to meet the explanation ready in the 
mouth of the convicted person. Yet, if one side goes 
into the matter, the other must be allowed to also. 

Other cases in accord with this position are cited below. 2 

On the other hand, many authorities are to the effect that, 
though the witness cannot deny his guilt, he should be allowed 
to offer evidence as to the circumstances of the offense in 
mitigation of its effect upon his credibility. The position of 
these authorities is well stated in Donnelly v. Donnelly, 156 
Md. 81,143 A. 648, where the court said: 

For the purpose of discrediting a witness, the caveatee 
introduced in evidence the record of his conviction in the 
United States court of the crime of using the mails to 
defraud. The witness was jointly indicted with another, 
and the crime charged was sending through the mail a 
letter demanding the payment of a large sum of money 
under penalty of death to the person upon whom the 
demand was so made. In order to restore the cred¬ 
ibility of a witness so attacked, the party may not give 
evidence that he was not guilty of the crime, since the 
conviction is conclusive evidence of his guilt, but, al¬ 
though good ground may be assigned and authority 
found for a different conclusion, the sounder and fairer 

* Smith v. State, 102 Miss. 330. . r >9 So. 96; State v. Jones, 249 Mo. 80, 155 
S. W. 33: Territory v. Garcia, 15 N. M. 538, 110 P. 838; State v. Keillor, 50 
N. D. 728, 197 N. W. 859; Hendricks v. Portland Elec. Power Co., 134 Or. 
366, 289 P. 369, rehearing denied 134 Ore. 366, 292 P. 1094; State v. Madison, 
23 S. D. 584, 122 N. W. 647. Cf. Fuller v. State, 147 Ala. 35. 41 So. 774; 
Harper v. State, 106 Ohio St. 481,140 N. E. 364; State v. Leo, 80 N. J. L. 21, 
77 A. 523. . • 
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rule seems to be that the witness may be allowed to 
explain the circumstances of the offense, if in extenua¬ 
tion of the act and in mitigation of its effect.” 

Other cases in accord with this position are cited below. 3 

We, like other courts, recognize and appreciate the reasons 
behind each rule, but have concluded, since the conviction is 
received solely to affect the credit of the witness, that the 
fairer rule is to permit a witness to explain the circumstances 
surrounding his conviction in order that the jury may have 
before it those circumstances in deciding what weight shall be 
given to the conviction on the question of the witness’s 
credibility. 4 Particularly do we feel that this is the fairer 
rule where the witness is defendant in a criminal case and the 
prior conviction, though permitted solely for the purpose of 
affecting the credibility of the defendant, may have some 
tendency in the minds of the jury to prove his guilt of the 
crime for which he is then on trial. Accordingly, we think this 
assignment of error is well taken. 

Further error 1 is assigned with respect to two requested 
prayers for instruction to the jury. The first of these dealt 
with the burden of proof and appellant requested that the jury 
be charged that the presumption of innocence abides with the 
defendant until the evidence convinces the jury of the defend¬ 
ant’s guilt “beyond a reasonable doubt to a moral certainty.” 
The court granted this instruction in its entirety except that it 
struck out the words which we have italicized. We find no 
error in this action of the court. The addition of the words 
“to a moral certainty” would not, we think, add anything to 

s Hopper v. State, 151 Ark. 299, 236 S. W. 395; South Covington & C. St. 
Ry. Co. v. Beatty, 20 Ky. L. R. 1845, 50 S. W. 239, but of. Shield# v. Conway, 
133 Ky. 35.117 S. W. 340; State v. McClellan, 23 Mont. 532, 59 P. 924; Chappel 
v. State, (Tex. Cr. App.) 126 S. W. 2d 984; Remington v. Judd, 186 Wis. 338, 
202 N. W. 679. See also cases cited in Note 1. 

4 See Murray v. United Stateft, 53 App. D. C. 119, 125, 2S8 F. 1008,1014 cer. 
den. 262 U. S. 757. where it was said: “The remoteness of the convictions 
affected only the weight to be given to them as evidence, and was for the 
Jury, who would in connection therewith consider other relevant testimony, 
including defendant’s statement, that since 1911 he had not been in any 
trouble.” 


22 


the instruction. 5 The words themselves would require ex¬ 
planation by the court, and while appellant says that the 
court did not explain to the jury what was meant by “reason¬ 
able doubt/’ this statement is not borne out by the record 
because the substance of the entire charge is not set forth in 
the record as required by our Rule 23 (b). It was the duty 
of the court to include in its charge a definition of reasonable 
doubt ( Egan v. United States, 52 App. D. C. 384, 393, 287 F. 
958, 967), and we cannot assume that the court failed in its 
duty in this respect. 

The prosecution offered evidence by a handwriting expert 
with respect to the disputed check and appellant requested the 
court to charge the jury as follows: 

The jury are instructed that the testimony of the 
handwriting expert is know as opinion evidence, and 
was admitted for the purpose of aiding the Jury to 
make up their minds on matters of fact submitted to 
them for decision, but the Jury are cautioned that of 
all kinds of evidence admitted in Court, this is the 
most unsatisfactory. It is so weak and decrepit as 
scarcely to deserve a place in our system of jurispru¬ 
dence. And even though the testimony of the hand¬ 
writing expert had been uncontradicted, such evidence 
has no binding force and the Jury may give it such 
weight as they see fit or you may reject it entirely, and. 
decide the case solely upon the direct evidence of persons 
who were present and saw r Mrs. Lusby sign the check. 

The Court granted the instruction after striking out the 
iltalicized sentence. That sentence was taken from the 
language of Cartter, C. J., in Cowan v. Beall, 1 MacArthur, 
270, decided in 1874. Whether such language was justified 
seventy years ago we cannot say, but the modem trend cer¬ 
tainly is to recognize the value of testimony of handwriting ex¬ 
perts and we do not feel that such language is justified today 
in view of the advance made in the scientific study of hand¬ 
writing. See Wigmore on Evidence, (3d Ed.), Sec. 1998. 

‘For an Interesting account of the origin and use of this phrase, see 
Wigmore on Evidence, 3d Ed. sec. 2497. 
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Fifty years ago, in Keyser v. Pickerill, 4 App. D. C. 198, 208, 
the court, speaking of handwriting experts, said: 

Notwithstanding the frequent severe criticism 
of expert testimony, the tendency in modem practice 
has constantly been towards the extension of the field 
in its operation. In many instances, the testimony 
of experts is indispensable. * * * The objections 
urged, however, may all be classified as affecting cred¬ 
ibility and weight of the evidence rather than its com¬ 
petence, and as such may be left for consideration of the 
jury. 6 

We think the instruction as granted was as favorable to ap¬ 
pellant as could possibly be asked. 

Reversed with instructions to award a new trial. 


*Cf. McCarthy v. United States, —, U. S. App. D. C. —, — F. 2d —. 
(decided Nov. 6,1944). 
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